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RECENT ENGLISH DECISIONS. 

In the Court of Exchequer. — Easter Term. 

GIBBS AND OTHERS VS. GRAY AND OTHERS— -GRAY AND OTHERS VS. GIBBS 

AND OTHERS. 

A merchant loaded a Spanish vessel at C, chartered to deliver the cargo in 
London. The vessel put into an intermediate port disabled; whereupon the 
captain, without any communication with the merchant or his agents at that port, 
though aware of their existence, entered into a charter party with the captain of 
another vessel to take the cargo to its destination, which the charter party de- 
scribed to be 470 tons, the captain of the disabled vessel agreeing to load the other 
and pay freight at a rate per ton exceeding the rate of freight for which the first 
vessel was chartered. The vessel was loaded, and a bill of lading in accordance 
with the terms of the charter party was signed by the captain of the second 
vessel. On the arrival of the cargo at its destination it was discovered to be only 
344 tons, and the merchant offered to pay freight on that amount at the rate 
agreed on by the charter party, which having been refused, he paid for 470 tons 
under protest, and brought an action for money had and received to recover the 
difference : — Held, 

1. First, that the merchant was entitled to recover. 

2. Secondly, that the master had no authority to bind the merchant to pay the 
freight mentioned in the bill of lading. 

3. Thirdly, that the merchant was not liable in an action upon the charter party 
for the neglect to provide a full cargo. 

4. Fourthly, that the representation in the charter party that the cargo amounted 
to 470 tons did not amount to a warranty. 

5. Fifthly, supposing that representation had been a false and fraudulent one, 
the merchant would not be accountable for it. 

This was a special case for the opinion of the court, which was 
argued on a previous day in this term by Cleasby and Tomlinson 
for the respective parties. 

The questions involved fully appear in the judgment of the court. 
It will therefore be sufficient to add that the following authorities 
were referred to : — Shipton vs. Thornton, 9 Ad. & El. 414 ; The 
Gratitudine, 3 Rob. Adm. 240 ; Longridge vs. Dorville, 5 B. & Al. 
117 ; Freeman vs. The East India Company, ibid, 617 ; Cross vs. 
Eglin, 5 B. & Ad. 106 ; Brigs vs. The Merchant Traders' Associa- 
tion, 13 Q. B. 167 ; Arthur vs. Barton, 6 M. & W. 138 ; Cornfoot 



GIBBS AND OTHERS vs. GRAY AND OTHERS. 739 

vs. FowJce, ibid, 358 ; Duncan vs. Benson, 1 Exch. 537 ; Windle 
vs. Barker, 25 L. J., Q. B. 349 ; Abb. Ship. 367, 8th ed.; and 
Story on Agency, 69. — Our. adv. vult. 

The judgment of the court was now delivered by — 
Pollock, C. B. — This was a special case for the opinion of the 
court. The pleadings were set out at length, but it is not necessary 
to state them with particularity, as it was agreed by the learned 
counsel that the real question arose upon the count for money had 
and received, and the question as to the right of the plaintiffs to 
nominal damages on the other count was not discussed. 

The facts stated were, that in December, 1854, the plaintiffs 
loaded on board a Spanish vessel called the Oriente, at the Chincha 
Islands, a cargo of guano, which had been chartered by them, and 
for which the captain signed bills of lading, the guano being 
deliverable in London. In January, 1855, the Oriente put into Val- 
paraiso, in a disabled state, and the cargo was discharged into a 
hulk, and it became necessary to tranship and forward the cargo 
by another vessel. On the 26th March the captain of the Oriente 
entered into a charter party with the captain of a vessel called the 
Fairy Queen, of which the defendants were owners. The charter 
party, purported to be between the master of the Fairy Queen, of 
the burthen of 318 tons register, or thereabouts, of the one part, 
and the master of the Oriente, " for account and risk of the owners 
of the cargo of said vessel, or whomsoever it may concern," of the 
other part ; and stipulated that the Fairy Queen should proceed 
alongside the hulk, and take on board therefrom " the cargo put on 
board thereof, and forming the cargo brought by the Oriente, being 
470 tons of guano, more or less, not exceeding, &c, and therewith 
proceed to Cork for orders to proceed to any port in the United 
Kingdom, and there deliver her cargo ; " and the Captain of the 
Oriente, as agent as aforesaid, agreed to load the vessel, and pay 
freight at the rate of 5?. 2s. Qd. per ton ; and it was agreed that the 
captain of the Fairy Queen should sign the bill of lading, with a 
clause of " weight and quality unknown," without reference to the 
rate of freight, and without prejudice to the charter party. The 
guano in the hulk was loaded on board the Fairy Queen, and what 
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further took place at Valparaiso appeared from the evidence of a 
Mr. Fox, the agent of the Fairy Queen at that place, and her cap- 
tain. Mr. Fox stated the fact of the arrival of the Oriente ; that 
her cargo was loaded on board the hulk, and that she was condemned, 
and that afterwards the charter party of the Fairy Queen was made ; 
that before the charter party was made several discussions took 
place between the captains of the Oriente and the Fairy Queen as 
to the quantity of guano brought by the Oriente ; that the captain of 
the Fairy Queen expressed fear that that quantity was not a full 
cargo for the Fairy Queen ; that the captain of the Oriente said 
there was fully 470 to 500 tons, and more above than below that 
quantity, and wished to insist on the Fairy Queen taking 500 tons, 
which the captain of the Fairy Queen refused to consent to take ; 
and that the Fairy Queen was preferred by the captain of the 
Oriente to a small vessel called the Annie Saunderson, on account 
of her greater size and capacity; that after the charter party was 
made, and the guano put on board the Fairy Queen, the captain of 
the latter vessel insisted that he had not taken more than 350 tons 
on board ; that the captain of the Oriente insisted that he had more, 
and that ultimately both parties went to the office of the Spanish 
Consul, where it was agreed that freight should be paid on the full 
quantity of guano mentioned in the charter party, and, in order to 
carry out this agreement, a bill of lading was signed by the captain 
of the Fairy Queen, dated the 27th April, 1855. The bill of lading 
stated the loading of the guano on board in the usual way, to be 
delivered to Murieta & Co , or their assignees, he or they paying 
freight for the said guano as 470 tons, as per charter party. Murieta 
& Co. are the agents for the general average settlement of the 
Oriente, and their name was suggested by Mr. Fox for the benefit 
of the captain of the Fairy Queen. The captain of the Fairy Queen 
was willing to fill up the ship with other cargo, but none could be 
obtained, and the captain of the Oriente urged his immediate sailing. 
Upon the cross-examination of Mr. Fox it was proved that the 
plaintiffs had, to the knowledge of the captain of the Oriente and 
the witness, agents at Valparaiso, and that there was a house of 
Messrs. Gibbs & Co. there, and that no reference was made to them ; 
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that the Oriente, being repaired, sailed from Valparaiso with a 
cargo, and that the loading of the Fairy Queen was finished at the 
least three or four days before the bill of lading was signed, and that 
the agreement introduced in it was made after the loading was 
complete. On his re-examination he stated that the current rate of 
freight from Valparaiso to England, at the time of the making of 
the charter party, was from 51. to 51. 5s. The captain of the Fairy 
Queen was also examined, and the substance of his evidence was, that 
after he had taken on board all the guano supplied to him from the 
hulk, he insisted that he had not more than 350 tons on board, and 
wanted 130 tons more ; that the captain of the Oriente insisted he 
had 470 tons, and that then the agreement was made that he should 
be paid freight as for 470 tons, and that on this understanding 
he signed the bill of lading. He further stated that he was 
willing to load other cargo, and that on the 29th April he 
received a letter from the captain of the Oriente, urging him to 
sail at the earliest possible opportunity ; that he did so, and arrived 
in London, on the 4th of August following, having called at Cork 
for orders. The case then proceeded to state that the plaintiffs 
procured the bill of lading of the guano to be endorsed to them by 
Messrs. Murieta. The cargo loaded and delivered was 344 tons 
only. The plaintiffs offered to pay freight upon this 344 tons at 
the rate of 51. 2s. 6d. per ton, being the rate fixed upon by the 
charter party. The defendants insisted upon being paid at that 
rate upon 470 tons, the quantity which might have been loaded on 
board, and what they alleged was payable according to the substi- 
tuted agreement and the bill of lading. The result was a corres- 
pondence of some length, and ultimately, by arrangement, the 
plaintiffs paid, under protest, a sum of 2,388?. 13s. 9d., being the 
freight of 51. 2s. M. upon 470 tons, and exceeding 6457. 15s. the 
freight payable on the actual quantity delivered at the same rate. 

The questions stated for the opinion of the court in the first of 
these actions, Q-ibbs and others vs. Q-ray and others, are whether 
the plaintiffs are entitled to recover back the sum of 645?. 15s., and 
also nominal damages in respect of the detention of the cargo. The 
first question only has been argued before us, the other being in 
reality a mere question of the costs of the pleadings. 
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In the argument all the authorities existing, or indeed, as we 
believe, bearing at all upon the question, were cited. 

The well-known case of the G-ratitudine, 3 Rob. Adm. 240, and 
that of Duncan vs. Benson, 1 Exeh. 537, were fully referred to ; 
but it was argued by both the learned counsel that there was very 
little existing authority in English law upon the subject, and that 
the case of Shipton vs. Thornton, 9 Ad. & El. 314, and a section 
in Abb. Ship. 367, 8th ed., are the most material, and the most 
directly bearing upon it. The question is of great difficulty, and 
has led to much difference of opinion amongst the most eminent 
foreign writers on jurisprudence ; but it is more especially so in the 
law of England, which regards with extreme jealousy the permitting 
any man to be bound by contract or act of another, except direct 
and express authority be given to him. 

In the present and similar cases a merchant has loaded on board 
a ship a cargo, upon a contract that it is to be conveyed in that ship 
from the port of loading to the port of discharge, and a provision is 
contained in the contract that the shipowner is to be excused from 
so doing if prevented by certain perils mentioned it it. A master 
is placed in command of the ship, over whose appointment the mer- 
chant has no influence or control. One of the perils occurs in the 
course of the voyage, which, according to the contract, excuses the 
shipowner from conveying the cargo further ; but the master, in- 
stead of acting upon it, determines to forward the cargo by another 
ship, of which the merchant knows nothing, and in regard to which 
he has no opportunity of exercising any selection or choice. The 
question is, what contract, if any, the master can make obligatory 
upon the merchant in regard to the conveyance by the substituted 
ship. 

When the merchant has an agent or a house of business, to the 
knowledge of the master, at the intermediate port where the ship 
has put into in distress, can he, without communication with them, 
or giving them the option of receiving the cargo there, put it on 
board another ship, and forward it to the port of discharge ? 

We are not aware of any authority in the English law in which 
the master is said to have such power. 

In Shipton vs. Thornton, Lord Denman, in delivering the judg- 
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ment of the court, only put the case "where the shipowner or 
master has no opportunity of consulting the freighter ; " and in the 
section of Ahhott on Shipping before referred to, the learned author 
says, "the merchant should be consulted if possible." In the 
present case the plaintiffs had an agent at Valparaiso, and indeed 
it would seem that a branch of the house carrying on business in 
the same name was established there ; and it is stated in the case, 
that although all the parties knew this, no reference or communi- 
cation whatever was made them. 

Again : has the master authority to contract that the merchant 
shall pay a rate of freight higher than that originally stipulated ? 
In the present case the rate of freight by the Oriente is not stated, 
but we have no doubt that the rate of freight demanded and paid 
under protest, which was nearly 11. per ton, was considerably higher 
than the original rate of freight by the Oriente. 

Again : has the master authority to bind the merchant to a charter 
party, contracting not merely for the conveyance of the cargo, but 
for dead freight, or is his authority confined to loading the goods 
on board the substituted ship under the ordinary contract by a bill 
of lading ? 

Many other difficulties will readily suggest themselves to any one 
who has considered the subject ; but upon the question in the present 
case we are all of opinion that the master of the Oriente had not 
authority to bind the plaintiffs to pay the freight mentioned in the 
bill of lading. He had made a charter party at the rate of 5Z. 2«. 
6c?. per ton for freight, containing a stipulation as to the loading of 
a full cargo. All the guano was put on board, and no more was 
forthcoming. The consequence was, that a right in the nature of a 
chose in action had arisen against the person who was bound by the 
charter. On this state of things we are of opinion that the master 
had not authority to substitute or create against the plaintiffs 
(assuming them to be liable on the charter) a lien upon the cargo in 
respect of this chose in action, or, in other words, to create a lien 
for dead freight ; and we think that the plaintiffs are not then to 
be liable for any thing beyond the freight mentioned in the charter 
party, which was the current rate of freight at the time at Valpa- 
raiso, and are therefore entitled to recover back the further sum 
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which they were compelled to pay under the circumstances men- 
tioned in the case. 

The case of Gray and others vs. Gibbs and others, is a cross 
action, and the special case upon the same facts states the question 
for the opinion of the court to be, whether the defendants in this 
action are liable on the charter party of the Fairy Queen for the 
neglect to provide a full cargo. We are very strongly inclined to 
be of opinion that the master of a ship has not authority, under 
such circumstances as the present, to charter a ship, and bind the 
merchant to provide a full cargo, or, in other words, for the pay- 
ment of dead freight. If he has such authority, what is the limit to 
it ? Can he, when the goods of the merchant are only sufficient to 
fill the ship to the extent of one-half or three-fourths of its capacity, 
enter into a contract obligatory upon the merchant to pay for the 
unoccupied space ? It may be that the master of a disabled ship 
has power to send forward the cargo to the port of discharge by 
another ship, and upon that taking place, which would be a per- 
formance of the contract, if the original ship had arrived in safety, 
the master or owner may be entitled to the freight originally con- 
tracted for, the conveyance of the cargo by, and the right and true 
delivery from, the substituted ship being deemed a substantial 
performance of the voyage, and equivalent to the conveyance by, 
and right and true delivery from, the original ship. But we think 
in this case that all which by the charter party was contracted to 
be loaded was the cargo of the Oriente. The words of the charter 
party are : — The cargo put on board the hulk, forming the cargo 
brought to Valparaiso by the Oriente, being 470 tons of guano, 
more or less." It is clear from the charter party itself, and proved 
beyond all doubt by the evidence, that the cargo was represented to 
be 470 tons at the least, but we do not think there is a warranty to 
this effect. If there be no warranty, the only liability which could 
exist would be for a false and fraudulent representation. This is 
not alleged to have been the case, for the statement of the captain 
of the Oriente is admitted to have been an honest one ; but if it were 
not; the defendants, Messrs. Gibbs, would not be responsible for it. 
There is no authority or principle for holding that the owners of a 
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cargo are, under such circumstances, liable for a false and fraudu- 
lent representation by the master. 

The result, therefore, is, that the verdict is to be entered for the 
plaintiffs in the first action for 645Z. 15s., with interest from the 
18th August, 1855, on the issue on the first count, and that, as to 
the other issues the jury be discharged ; and, as to the second 
action, that the judgment be for the defendants. 



In the Court of Exchequer, April, 1857. 

DYNEN VS. LEACH. 1 

1. Where an injury happens to a servant while in the actual use of an instrument, 
engine or machine, in the course of his employment, of the nature of which he is 
as much aware as his master, and the use of which is, therefore, the proximate 
cause of the injury, he cannot, at all events if the evidence is consistent with his 
own negligence in the use of it being the real cause, nor in case of his dying from 
the injury can his representative, under Lord Campbell's act 9 & 10 Vict. c. 93, 
recover against his master, there being no evidence that the injury arose through 
the personal negligence of the master. Nor is it any evidence of such personal 
negligence of the master that he has in use in his works an engine or machine 
less safe than some other which is in general use. 

2. Therefore, where a laborer was killed through the fall of a weight which he was 
raising by means of an engine to which he attached it by fastening on to it a 
clip, and the clip had slipped off it, it was held that there was no case to go to 
the jury in an action by his representative against the master, although it appeared 
that another and safer mode of raising the weights was usual, and had been dis- 
carded by the orders of the defendant. 

This was an action, brought in the Passage Court of Liverpool, 
by an administratrix, under Lord Campbell's Act, 9 & 10 Vict. c. 
93, 2 which provides for compensation to the families of persons killed 
by accident. 

The declaration stated that the intestate was a servant of the 

1 26 Law Jur. 221 Ex. 

2 A Similar act has been passed in many of the States of the Union. See 1 
Tidd's Prac, 9. 3d Am. Ed. notes. 



